
SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  05/05/2022 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

Department 36 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC14-01778 
CASE NAME:  AMERICAN EXPRESS VS. SMUTNY 
 *HEARING ON MOTION IN RE:  ORDER VACATING DISMISSAL AND ENTERING JUDGMENT AGAINST 
DEFENDANT CCO 664.6 
*TENTATIVE RULING:* 
 

Plaintiff seeks to enforce a stipulated settlement.  In March 2015, the parties reached 
a settlement and the court retained jurisdiction.   
 
 Attached as an exhibit to Plaintiff’s Motion was a Stipulation for Settlement.  Pursuant 
to the settlement, Defendant agreed to pay Plaintiff the settlement sum of $32,459.96.  After 
making a number of payments, the Defendant stopped making payments.  The balance now 
due is the principal sum of $5,554.39 plus court costs of $650.00, for a total of $6,204.39. 
 
 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  The Court will sign the entry of judgment for 
$6,204.39. 
 

 

  

    

2. 9:00 AM CASE NUMBER:  MSC17-01263 
CASE NAME:  DILLON VS PROTECTIVE INS 
 HEARING ON SUMMARY MOTION  JUDGMENT OR ALTERNATIVELY SUMM ADJUDICATION+0003+ 
*TENTATIVE RULING:* 
 
 The motion of defendant Protective Insurance Company (“Protective”) for summary 

mailto:dept36@contracosta.courts.ca.gov


 
 

 

 

 

judgment as to plaintiffs’ Second Amended Complaint (“SAC”) is denied.  Protective has not 
established that the facts are undisputed and that it is entitled to judgment as a matter of law 
as to plaintiffs’ Second Cause of Action.  (See Undisputed Material Fact (“UMF”) Nos. 9, 11, 
24; Plaintiffs’ Additional Fact (“PAF”) Nos. 4, 5, 6, 8, 12, 19, 21, 22, 23, 24, 25, 27, 28, 32, 33, 
34, 35, 36, 44, 45, 46 47, 65, 66, 74, 75.)   
 

Protective’s alternative motion for summary adjudication is granted as to the First 
Cause of Action (UMF 27; PAF 78, 85, 88), the non-recoverability of Brandt attorney’s fees 
(UMF 5, 16, 27, 30, and 31; PAF 76, 78, 85, 88), and the non-recoverability of punitive 
damages (UMF 4. 5, 6, 7, 8, 9, 11, 13, 14, 15, 17, 18, 19, 20, 25-31; PAF 4, 8, 9, 12, 19, 21, 
27, 32, 33, 37, 50, 55, 76, 85-88.)  The motion for summary adjudication is denied as to the 
Second Cause of Action (see the facts cited in the paragraph above),  
the alleged non-existence of recoverable borrowing costs (PAF 95 and 96), and the alleged 
non-recoverability of damages for emotional distress.  (PAF 92, 93, 95, and 96.)   
 

Background 
 

This is a case for breach of contract and first-party insurance bad faith against 
Protective Insurance Company by Lisa Dillon and Thomas Gauthier, who were injured in an 
automobile accident on November 26, 2013 caused by an underinsured driver.  Dillon 
underwent neck surgery on April 22, 2014. 
 
 By January 8, 2015, plaintiffs had sent settlement demands to Protective that, 
collectively, exceeded the $1 million policy limits.   
 
 On March 23, 2015, Protective requested plaintiffs to sign authorizations so it could 
obtain additional records.  On April 3, 2015, plaintiffs’ attorney refused to provide them and 
instead demanded arbitration.  He said the records could be subpoenaed during pre-
arbitration discovery.   
 
 Protective then retained an attorney to represent it in the underinsured motorist 
(“UIM”) arbitration, and the attorney served written discovery on plaintiffs on April 16, 2015.   
 
 Plaintiffs moved to Texas.  Plaintiffs did not provide their discovery responses until 
September 29, 2015, the same day as Protective’s attorney took their depositions.   
The deposition testimony provided the names of new doctors whose records Protective 
wanted to subpoena. 
 
 On October 27, 2015, Protective learned that plaintiffs’ recoverable medical expenses 
(the so-called Howell number, referring to Howell v. Hamilton Meats & Provisions, Inc. (2011) 
52 Cal.4th 541, 548-549) were substantially lower than the amounts originally submitted by 
plaintiffs’ counsel.  Plaintiffs did not lower their demands, however. 
 
 Mediation was originally scheduled for July 2016 and then postponed to September 9, 
2016.  It did not resolve the claim. 
 
 Over the next several months, the parties exchanged competing CCP § 998 offers 
and demands.  In October 2016, plaintiff Gauthier accepted a CCP 998 offer for $75,000 (in 
comparison to his original settlement demand of $300,000) and in January 2017, Dillon 
accepted one for $500,000 (in comparison to her original demand of $750,000).  Thus, 



 
 

 

 

 

Gauthier’s claim was resolved within about 18 months of his demand for arbitration and 
Dillon’s within 21 months of hers. 
 
 On July 6, 2017, plaintiffs then filed this lawsuit for breach of contract and breach of 
the implied covenant of good faith and fair dealing.  Protective now moves for summary 
judgment or, in the alternative, summary adjudication of each cause of action and as to 
various elements of damages.   
 
 Discussion 
 
 First Cause of Action, Breach of Contract 
 
 Protective argues the cause of action, for Breach of Contract, fails for two reasons: (1) 
Protective paid benefits under the policy, so it did not breach the contract; and (2) plaintiffs 
released all damages recoverable for breach of contract when they accepted the CCP 998 
offers.  These arguments have merit. 
 
 The complaint establishes the scope of a moving defendant’s burden on a motion for 
summary judgment.  (See Nieto v. Blue Shield of California Life & Health Ins. Co. (2008) 181 
Cal.App.4th 60, 74; Tsemetzin v. Coast Federal Savings & Loan Assn. (1997) 57 Cal.App.4th 
1334, 1342.)  Here, the Second Amended Complaint alleges that Protective promised to pay 
Dillon and her passengers the damages they were legally entitled to recover from an 
underinsured motorist, up to the coverage limit.  Further, if the injured parties and Protective 
could not agree, the dispute would be resolved by arbitration.  (SAC ¶ 13.)   
 

Protective’s papers establish it is undisputed that plaintiffs demanded sums that 
Protective declined to pay, plaintiffs demanded arbitration, Protective engaged in the 
arbitration process, and Protective ultimately offered amounts that plaintiffs agreed to accept 
in full and final satisfaction of their claim for failure to pay the policy benefits.  Therefore, 
Protective is entitled to summary adjudication as to the First Cause of Action. 

 
Plaintiffs argue that the settlement of their underinsured motorist claims does not 

resolve their cause of action for breach of contract because Protective could breach the 
contract through a pattern of delays or by failing to conduct a prompt and thorough 
investigation, including failing to take the deposition of plaintiffs’ treating doctor until after the 
mediation that occurred in September 2016.   

 
The problem with this argument is that plaintiffs provide no evidence that an express 

term of the insurance contract required a prompt and thorough investigation or set a deadline 
to resolve the claim after plaintiffs presented their settlement demands.  A thorough and 
prompt investigation and prompt claims handling are required under the contract, at best, only 
pursuant to the implied covenant of good faith and fair dealing.  But plaintiffs did not plead a 
contract cause of action based on the implied covenant as part of their First Cause of Action.  
They pleaded a tort cause of action based on the implied covenant in their Second Cause of 
Action.  (See SAC, ¶ 76.)  Plaintiffs fail to provide any sound factual or legal reason why their 
First Cause of Action, for Breach of Contract, should not be dismissed, given that Protective 
has paid the benefits promised under the policy. 

 
Protective is also correct that plaintiffs’ acceptance of the CCP 998 offers it made in 

the UIM arbitration extinguished plaintiffs’ cause of action for breach of contract.     



 
 

 

 

 

 
The CCP 998 offer to plaintiff Gauthier states that Protective is offering to have an 

arbitration award entered against it and in favor of Gauthier for $75,000.  (See Def.’s Exs. 5 
and 6.)  When a judgment is entered, the obligation underlying it is merged into the judgment.  
(Butler America, LLC v. Aviation Assurance Co., LLC (2020) 55 Cal.App.5th 136, 143.)  
Afterwards, the underlying obligation no longer exists.  (See Ibid.)  Here, the underlying 
obligation was to comply with the contract, that is to pay the damages that Gauthier suffered 
as a result of the negligence of the underinsured motorist.  The arbitration award that 
Gauthier accepted under the CCP 998 offer means that he may no longer sue on Protective’s 
contractual promise to pay the policy benefits.  He could only sue on the arbitration award 
and then only if Protective failed to pay it. 
 

As to plaintiff Dillon, the language of the CCP 998 offer was somewhat different, but 
the result is the same.  The offer to Dillon was for Protective to pay Dillon $500,000 for her 
underinsured motorist claim, in return for her execution of a general release.  Dillon struck the 
provision about signing a general release.  But she did accept the $500,000 to settle her 
underinsured motorist claim.  When she did so, she relinquished all claims for the damages 
and costs that she could have recovered in the underinsured motorist arbitration.   
 
 Second Cause of Action, Breach of the Implied Covenant of Good Faith and Fair 
Dealing 
 
 Protective argues it is entitled to summary adjudication as to this cause of action 
because the facts and the law establish that it did not unreasonably breach the implied 
covenant of good faith and fair dealing, and there are no recoverable damages even if it did.   
 

A. Unreasonable withholding of benefits. 
 

An action for tortious breach of the implied covenant of good faith and fair dealing has 
two elements: (1) benefits due under the policy were withheld; and (2) the reason the benefits 
were withheld was unreasonable or without proper cause.  (Love v. Fire Ins. Exchange (1990) 
221 Cal.App.3d 1136, 1152.)    

 
A breach of the implied covenant of good faith and fair dealing involves something 

beyond breach of the contractual duty itself.  Further, bad faith implies unfair dealing rather 
than mistaken judgment.  (Chateau Chamberay Homeowners Assn. v. Associated Internat. 
Ins. Co. (2001) 90 Cal.App.4th 335, 345.)   To be tortious, the failure or refusal to discharge 
contractual responsibilities must be prompted not by an honest mistake, bad judgment, or 
negligence, but rather by a conscious and deliberate act, which unfairly frustrates the agreed 
common purposes and disappoints the reasonable expectations of the other party thereby 
depriving that party of the benefits of the agreement.  What conduct will meet those criteria 
must be determined on a case-by-case basis and will depend on the contractual purposes 
and reasonably justified expectations of the parties.  (Id. at 346.)  An insurer’s denial or delay 
in payment of a claim is not unreasonable so long as there existed a genuine dispute as to 
coverage or the amount of the claim.  (See id. at 346-347; Wilson, supra (2007) 24 Cal.4th 
713, 723.)  “While the reasonableness of an insurer's claims-handling conduct is ordinarily a 
question of fact, it becomes a question of law where the evidence is undisputed and only one 
reasonable inference can be drawn from the evidence.”  (Chateau, supra, 90 Cal.App.4th at 
346.) 
 



 
 

 

 

 

 Protective argues the undisputed facts establish that its conduct was not 
unreasonable as a matter of law because, after plaintiffs demanded arbitration, “Protective 
had the absolute and contractual right to engage in the arbitration process and to fully 
investigate their claims before paying them.”  (Opening Brief at 12:10-11.)    
 
 Plaintiffs argue that the amount of delay it took to resolve their claim – three years, 
measured from date of accident – was unreasonable in light of what occurred and did not 
occur during those three years, i.e., that Protective did not adequately investigate, and did not 
place a value on, plaintiffs’ claims until after mediation that occurred toward the end of that 
three years, and that Protective was pushed to action only because of plaintiffs’ demands to 
arbitrate.   
 
 A claim bearing some similarity to this one was made in Wilson v. 21st Century Ins. 
Co. (2007) 42 Cal.4th 713.  There, a 21-year old student was injured in a high-speed 
automobile accident.  She submitted a letter to her insurer on June 28, 2001, seven months 
after her accident, demanding payment of the full benefits payable under her underinsured 
motorist coverage: $85,000, on top of the $15,000 she had already received from the insurer 
of the adverse driver.  In support of this claim, she submitted the medical report of an 
orthopedist she had consulted two months after her accident because of continued neck and 
arm pain.  The orthopedist stated that imaging of plaintiff’s spine was markedly abnormal, 
especially for a person of her young age, that the abnormalities were caused by the accident, 
and that they were the cause of her pain.   
 

By the time she submitted her demand, the plaintiff had left the United States for study 
abroad in Australia.  The claims adjuster asked plaintiff’s attorney why the plaintiff was in 
Australia if her injury was so severe and said that in his own opinion the MRI did not show 
disk bulging that was touching the nerves.  The adjuster also noted in his file that he believed 
plaintiff had a preexisting condition and the disk bulge was not caused by the accident.  He 
offered to pay only the $5,000 in medical benefits available under the policy.  Before making 
the recommendation to deny plaintiff’s claim for $85,000, the adjuster did not attempt to 
contact plaintiff’s orthopedist or any retained expert.  Plaintiff rejected the $5,000 offer and 
demanded arbitration.   
 
 The plaintiff continued to see medical providers in 2002, including the original 
orthopedist and other specialists, one of whom recommend that she undergo surgery to fuse 
the vertebrae in her neck.   
  
 The insurance company learned of the surgery recommendation when it took the 
plaintiff’s deposition in 2002 while preparing for the arbitration.  It then retained an expert to 
review the medical records.  The expert’s opinion supported plaintiff’s claims.  The insurance 
company promptly evaluated this new information, and then, on July 23, 2003 paid the 
$85,000 that plaintiff had originally demanded. 
 
 The plaintiff then filed a suit “alleging in her second cause of action that 21st Century's 
denial of benefits in July 2001 and the resulting two-year delay until the UIM claim was paid in 
July 2003 breached the covenant of good faith and fair dealing and caused her damages . . .”  
(Id. at 720.)  The trial court granted summary adjudication of this cause of action.  However, 
the Court of Appeal reversed, and the California Supreme Court affirmed the Court of Appeal. 
 
 The high Court said while an insurance company has no obligation under the implied 



 
 

 

 

 

covenant of good faith and fair dealing to pay every claim its insured makes, the insurer 
cannot deny the claim “without fully investigating the grounds for its denial.”  (Wilson, supra, 
42 Cal.4th at 720.)  “[D]enial of a claim on a basis unfounded in the facts known to the insurer, 
or contradicted by those facts, may be deemed unreasonable.”  (Id. at 722.)     
 
 The Court held a jury could reasonably find that nothing in the documentation received 
by the claims adjuster justified the adjuster’s conclusions that the accident did not likely cause 
the abnormalities shown on the imaging, that plaintiff’s injuries should be discounted because 
she was “on vacation” in Australia, and that her pain was due only to a soft tissue injury 
superimposed on a preexisting condition.  (Ibid.)   
 

21st Century, of course, was not obliged to accept [the 
orthopedist’s- opinion without scrutiny or investigation. To the 
extent it had good faith doubts, [it] would have been within its 
rights to . . .  [ask the orthopedist] to reexamine or further 
explain his findings, hav[e] a physician review all the submitted 
medical records and offer an opinion, or, if necessary, hav[e] its 
insured examined by other physicians (as it later did). What it 
could not do, consistent with the implied covenant of good faith 
and fair dealing, was ignore the orthopedist’s conclusions 
without any attempt at adequate investigation, and reach 
contrary conclusions lacking any discernable medical 
foundation. (Id. at 722.)   
 

 The Court agreed with the insurer that an insurance company does not have to have 
the insured examined by a doctor of its choice in all cases to carry out a reasonable 
investigation.  Rather the reasonableness of an insurance company’s actions must be judged 
under the totality of the circumstances.  However, a jury could have found the insurer’s failure 
to do this here was unreasonable.  (Id. at 722-723.)   
 
 The insurer also tried to support the trial court’s grant of summary judgment by 
arguing the “genuine dispute rule.”  Under that rule, “an insurer denying or delaying the 
payment of policy benefits due to the existence of a genuine dispute with its insured as to the 
existence of coverage liability or the amount of the insured's coverage claim is not liable in 
bad faith even though it might be liable for breach of contract.”  (Id. at 723.)  The insurer 
argued there was a genuine dispute over the value of the plaintiff’s claim based on three 
factors:  an original x-ray that was read as normal, the low amount of plaintiff’s medical bills at 
the time of the demand (under $5,000), and the plaintiff’s trip to Australia. 
 
 The Court rejected the insurer’s argument that the “genuine dispute” rule barred the 
claim as a matter of law.  “The genuine dispute rule does not relieve an insurer from its 
obligation to thoroughly and fairly investigate, process and evaluate the insured's claim. A 
genuine dispute exists only where the insurer's position is maintained in good faith and on 
reasonable grounds.”  (Ibid (emphasis added).)  Further, an insurer is entitled to summary 
judgment based on a genuine dispute over . . . the value of the insured's claim only where the 
summary judgment record demonstrates the absence of triable issues . . . as to whether the 
disputed position upon which the insurer denied the claim was reached reasonably and in 
good faith.”  (Ibid.)   
 

The Court said such issues were present, however.  “[A] jury could find that 21st 



 
 

 

 

 

Century lacked any factual basis for [concluding that plaintiff’s degenerative disk changes 
were preexisting] and that in reaching [this conclusion] the company had unfairly ignored 
medical evidence submitted by its insured.”  (Id. at 724.)   
 

Further, the insurer did not cite the low medical bills as the reason for denying the 
original demand; and the reason for the high demand was not the current medical bills but the 
claim for future pain and suffering.  Finally, “a jury could find 21st Century had no basis for 
concluding that Wilson's period of studying and traveling in Australia contradicted her claim of 
continuing significant neck pain and could therefore find that the examiner raised the Australia 
trip not in genuine dispute of her claim's value, but as a pretext or rationalization for denying 
it.”  (Id. at 725.)   

 
While Wilson is superficially similar to this case in involving a policy limits demand on 

an underinsured motorist policy that was settled before the motion for summary judgment in 
the bad faith case, and while it contains a useful discussion of the legal standards, it is not 
ultimately directly dispositive here because of factual distinctions between the two cases.  In 
Wilson, the insurer rejected the policy limits demand, saying it did not believe the accident 
caused the injuries claimed.  Later, it paid the full, original demand. Here, Protective did not 
outright deny the original demands.  Instead of an initial denial, two months after Gauthier’s 
demand and three months after Dillon’s, Protective asked for medical authorizations to give it 
the opportunity to “search for additional medical documentation.”  (Pltfs’ Ex. Q.)  Plaintiffs’ 
attorney did not provide those authorizations on the ground that he believed the request was 
just a stalling tactic.  Further, he said that to avoid further delays, his clients wanted 
arbitration, and that any additional records could be subpoenaed during pre-arbitration 
discovery.  (Pltfs’ Ex. S.)  Because Protective did not outright deny the demands, it gave no 
reasons for any such denial.  Also, the ultimate settlements it made were substantially less 
than the original demands, 50% less in the aggregate, whereas in Wilson, the insurer paid the 
amount originally demanded. 

 
Also, in Wilson the insurer rejected the original demand “on a basis unfounded in the 

facts known to the insurer, or contradicted by those facts.”  Here, given the lack of an outright 
denial, the same conclusion cannot be made.  Plaintiffs instead argue it was an unfair claim 
practice for Protective not to attempt “in good faith to effectuate [a] prompt, fair, and equitable 
settlement[] of claims in which liability has become reasonably clear,” citing Insurance Code 
section 790.03 (h)(5).)  Breach of this statutory duty would support an inference of 
unreasonable conduct.  (See Rattan v. United Servs. Auto. Ass'n (2000) 84 Cal.App.4th 715, 
724.)   

 
While Wilson therefore provides only some of the pertinent legal principles, another 

case that plaintiffs cite, Maslo v. Ameriprise Auto & Home Ins. (2014) 227 Cal.App.4th 626, 
fills in some of the holes.  Maslo was decided on an appeal from the trial court’s sustaining of 
a demurrer.   In Maslo, the plaintiff presented an uninsured motorist claim to his insurer.  He 
requested payment of the full policy limits of $250,000 based on an injury to his shoulder that 
required two surgeries and resulted in medical bills of approximately $64,000.  The insurer’s 
only response to this settlement demand was to demand arbitration.  It did not investigate the 
demand when made or make any settlement offer, no matter how small.  The insurer only 
investigated and evaluated the claim during pre-arbitration discovery.  The arbitrator made an 
award of approximately $164,000 (the medical bills plus $100,000 for pain and suffering).  
However, that award was substantially less than the plaintiff’s one and only demand of 
$250,000. 



 
 

 

 

 

 
The insurer argued the complaint failed to allege a cause of action for bad faith 

because the insurer had an absolute right by statute and contract to demand arbitration.   
 

The Court of Appeal disagreed and held that plaintiff’s allegations stated a cause of 
action for insurance bad faith. The court explained the facts supporting a cause of action for 
bad faith included that “the insurer rejected the demand without an adequate investigation, as 
the insurer failed, among other things, to conduct a defense medical examination or interview 
appellant's treating physicians;” the insurer made no settlement offer despite clear evidence 
of liability; it agreed to pay the claim only after the arbitration, which was more than three 
years after the accident and more than two years after the insurer had all appropriate medical 
documentation in its possession; and that as a result of the insurer's refusal to investigate and 
evaluate his claim, the plaintiff “was compelled to incur the costs of an arbitration 
necessitated solely by the insurer's intransigence.” 
 
 The court rejected the insurer’s argument that it could not be liable for bad faith 
because the arbitration award demonstrated that the insurer had a genuine dispute with the 
plaintiff regarding the value of his claim.   
 

“The genuine dispute rule does not relieve an insurer from its 
obligation to thoroughly and fairly investigate, process and 
evaluate the insured's claim. A genuine dispute exists only 
where the insurer's position is maintained in good faith and on 
reasonable grounds.” (Wilson, supra, 42 Cal.4th at p. 723.) 
Here, the insurer cannot rely upon the genuine dispute rule, as 
the SAC alleged that the insurer failed to comply with its 
common law and statutory obligations to thoroughly and fairly 
investigate, process, and evaluate appellant's claim. . . . 
Specifically, the SAC alleged  . . . [that the insurer] failed to 
respond in good faith to [plaintiff’s]  settlement demand, made 
no settlement offer, failed to provide a reason for withholding 
payment, refused [plaintiff’s] offer to participate in mediation, 
and provided [plaintiff] no opportunity to negotiate a settlement. 
Our Supreme Court has made clear that there can be no 
genuine dispute in the absence of a thorough and fair 
investigation. (See Wilson, supra, 42 Cal.4th at p. 723 [genuine 
dispute must be based on reasonable grounds].) As the SAC 
alleged an inadequate investigation and dilatory claim handling 
procedures, the genuine dispute rule provides no basis for 
sustaining the demurrer.  (Id. at 636-637.)   

 
 The court also added that it rejected “the suggestion that in the absence of a genuine 
dispute arising from an investigation and evaluation of the insured's claim, the insurer may 
escape liability for bad faith simply because the amount ultimately awarded in arbitration was 
less than the policy limits or the insured's initial demand.” (Maslo, supra, 227 Cal.App.4th at 
630 (emphasis added).) 
 

Thus, as established by Maslo, bad faith can be shown by unreasonable delay in 
resolving a claim even if the claim is ultimately resolved, and even if that resolution is an 
arbitration award for substantially less than the original demand.   



 
 

 

 

 

 
Applying the rules stated in Wilson and Maslo, the Court concludes that the amount of 

time it took to resolve plaintiffs’ claim is not per se unreasonable.  The case was not resolved 
until three years after the accident, but things were happening during certain periods and 
Protective is not chargeable with all of the delays. 

 
The first year, from the date of the accident, November 26, 2013, through the dates 

that the demand were submitted in December 2014 and January 2015, is easily dismissed.  
During this time plaintiffs were still receiving medical treatment and recovering from their 
injuries.  Plaintiffs cite no authority requiring Protective to conduct significant  investigation 
while it waited to find out the amounts plaintiffs would demand.  The claims note on February 
3, 2014 stating that there is “no sense of urgency in completing investigation” was true rather 
than an indication of delay or bad faith.   

 
The six-month delay from the date of plaintiffs’ first demand for arbitration in April 

2015 until plaintiffs’ depositions in September 2015 is not all Protective’s fault.  An insurance 
company’s attorneys typically try to obtain written discovery responses before taking the 
injured parties’ depositions, and plaintiffs took six months to provide those responses rather 
than one. 

 
Similar considerations apply to the period from plaintiffs’ second demand for 

arbitration in February 2016 through the date of the mediation in September 2016.  Plaintiffs 
themselves were apparently not willing to engage in mediation until May 2016 when they got 
an additional attorney.  (See PAF 50.)  Further, the delays in scheduling  mediation during the 
summer months were due, in part, to the unavailability of the attorneys for one side or the 
other.  (PAF 55, 56.)  Finally, things moved relatively quickly towards resolution after the 
mediation in September 2016. 

 
Where a reasonable trier of fact could find unreasonable conduct, however, is in 

Protective’s failure ever to make a settlement offer between the date of the last demand in 
January 2015 and the mediation in September 2016, or, apparently, even to place a value on 
the claim in its own files. 

 
As previously noted, Protective argues it had the “absolute and contractual right to 

engage in the arbitration process and to fully investigate their claims before paying them.”  
However, Wilson and Maslo make clear that an insurance company may not use a demand 
for arbitration as an excuse not to continue to investigate, evaluate, and resolve the claim.  
(See also Brehm v. 21st Century Ins. Co. (2008) 166 Cal.App.4th 1225, 1241-1245.)  This is 
particularly true here, where plaintiffs made their initial arbitration demand only because 
Protective never made an offer, despite appearing to have all the information it had requested 
to evaluate the claim.  (See Pltfs’ Exs. P, R, and S.)   

 
A reasonable trier of fact could conclude it was unreasonable for Protective not to 

evaluate the demands by early April 2015 based on the information it had and make whatever 
offer it deemed appropriate, so plaintiffs could decide whether to reduce their demands in 
response or proceed to arbitration. (See Maslo, supra at 636-637 (the insurer provided the 
insured “no opportunity to negotiate a settlement”.)   

 
A reasonable trier of fact could also conclude it was unreasonable for Protective to 

make no offer to plaintiffs until the mediation in September 2016.  This was a clear liability 



 
 

 

 

 

case.  The claim of plaintiff Dillon, in particular, had some value beyond what she received 
from the underinsured motorist once she had surgery.  Certainly, Protective knew that both 
claims had some value above what the underinsured motorist paid once it received the 
Howell numbers in October 2015.  (See UMF 20.)  Yet the claims file shows no evidence that 
the claims adjuster ever placed a value on the claim before the April 2015 demand for 
arbitration or took any action on the claim between then and September 2016, after the 
mediation.  (See Pltfs’ Ex. F, pp. 14, 15.)  The adjuster impliedly tries to explain the lack of 
any entries in the claims file during this period by stating that after he retained defense 
counsel in April 2015 “much of the work involving obtaining documents [and] conducting 
discovery . . . are handled through counsel and we generally defer to them.”  (B. Johnson 
Decl., ¶ 9.)  He does not, however, claim that the involvement of defense counsel relieves the 
insurer from its duty to continue to process, evaluate, and resolve the claim.  Nor undoubtedly 
could he, because these duties are owed by the insurer, not its attorneys. 

 
Further, a reasonable trier of fact could conclude that Protective acted unreasonably 

between the original demand for arbitration on April 3, 2015 and the mediation in September 
2016 because during this this time frame only plaintiffs’ arbitration demands – on April 3, 
2015, January 22, 2016 (PAF 47), and July 25, 2016 (PAF 62) – prompted any sense of 
urgency.  A reasonable trier of fact could conclude that Protective acted only when the 
arbitration gun was pointed at its head and only as long as it was pointed at its head.    
 

If Protective’s position is that a demand for arbitration by itself demonstrates there is a 
genuine dispute over value when there is no evidence that the insurer has ever placed its 
own value on the claim, or that such a demand excuses the insurer from doing anything to 
resolve the claim other than preparing for the arbitration, the Court disagrees.  It does not 
agree that a demand for arbitration can be used as an excuse to hold onto the policy benefits 
as long as humanly possible.  In most of the cases, the insurer makes some offer, no matter 
how small.  (See Wilson, supra; Rappaport, infra; Brehm, supra.)  It is difficult to see how a 
court can conclude there is a genuine dispute over the value of a claim as a matter of law 
when the alleged dispute over value has never been defined, when there are not two values, 
the insured’s and the insurer’s, to compare. 

 
Protective argues it can have no liability for bad faith based on Rappaport-Scott v. 

Interinsurance Exchange of the Automobile Club (2007) 146 Cal.App.4th 831.  That case is 
distinguishable, however.  In Rappaport, plaintiff demanded the net UIM limits of $75,000, 
arguing her claim was worth far more than that, and the insurer offered only $7,000.  The 
arbitration award was for $33,000 less than half the plaintiff’s $75,000 demand.  The court 
held there could be no liability for bad faith because these facts established there was a 
genuine dispute concerning the value of the claim.   

 
In Rappaport, the offer defined the dispute over value and the subsequent award 

confirmed that the dispute was genuine.  Here, however, Protective offered nothing before the 
demand for arbitration, which is why plaintiffs made the demand.  Without an offer and the 
opportunity for plaintiffs to lower their demand, there was no chance to establish there 
definitely was a dispute over value that could not be avoided without arbitration.  Further, how 
inflated plaintiffs’ final demands were was never determined.  Their final pre-arbitration 
number was never established, nor was there an arbitration to establish what the actual 
number should have been. 

 
Protective also cites Chateau Chamberay Homeowners Assn. v. Associated Internat. 



 
 

 

 

 

Ins. Co. (2001) 90 Cal.App.4th 335.  There, following an earthquake, the insurer paid various 
amounts to the insured that collectively totaled the amount it believed was due.  A 
subsequent arbitration determined that it had underpaid.  The amount of the covered loss was 
more than it had paid, but about 45% less than the insured had demanded.  The trial court 
granted summary judgment for the insurer on the insured’s bad faith claim.  The court of 
appeal affirmed, finding the facts showed there was a genuine dispute about the amount of 
the loss and that there was no factual support for the claim that the insurer acted 
unreasonably or without proper cause in its adjustment of the claim.  (Id. at 340.)   

 
Chateau is distinguishable from this case, however, because there again the insurer 

placed a value on the claim.  Indeed, it actually advanced the amounts it believed were due.  
Here, there is no evidence that before the mediation that occurred more than 18 months after 
the demand Progressive ever placed a value on the claim, made any offer, or advanced 
plaintiffs anything. 

 
B. No Recoverable Damages. 

 
As a fallback argument, Protective argues that plaintiffs can establish no recoverable 

damages even if a jury can find that Protective acted unreasonably.   
 
The damages recoverable for tortious breach of the implied covenant of good faith 

and fair dealing include economic losses, emotional distress if there are economic losses, 
and the attorney’s fees the insured incurred in obtaining the benefits due under the policy (so-
called Brandt attorney’s fees, after the case in which that principle was first announced).  
(See Clayton v. United Servs. Auto. Ass'n (1997) 54 Cal.App.4th 1158, 1160-1161 (emotional 
distress); Waters v. United Services Auto. Assn. (1996) 41 Cal.App.4th 1063, 1077 (citing 
Richardson v. Allstate Ins. Co. (1981) 117 Cal.App.3d 8, 13); Brandt v. Superior Court (1985) 
37 Cal.3d 813, 817; and see suggested jury instruction on p. 820; see CACI 2350.)   
 

Attorney’s fees as damages  
 

“When an insurer's tortious conduct reasonably compels the insured to retain an 
attorney to obtain the benefits due under a policy, it follows that the insurer should be liable in 
a tort action for that expense. The attorney's fees are an economic loss -- damages -- 
proximately caused by the tort. . . .These fees must be distinguished from recovery of 
attorney's fees qua attorney's fees, such as those attributable to the bringing of the bad faith 
action itself.”  (Brandt, supra, 37 Cal.3d 813, 817 and see suggested jury instruction on p. 
820; see CACI 2350.)   
 
 Here, plaintiffs have submitted evidence that they had to hire a different attorney than 
their original one to obtain the benefits due under the policy and incurred a greater fee than 
they otherwise would have, a contingent fee of 45% rather than 33-1/3%.  (See PAF 97, 98.)  
Therefore, a triable issue exists whether plaintiffs suffered the excess contingent fee as 
damages for breach of the implied covenant here unless Protective has established a legal 
bar to the recovery of such damages. 
 
 The legal bar that Protective raises is a term of the settlements that plaintiffs accepted 
when they signed the CCP 998 offers.  The CCP 998 agreements state that each party to the 
UIM proceeding will bear its own costs and fees.  The attorneys’ fees that plaintiffs incurred in 
the UIM proceeding were fees to obtain the policy benefits.  Having agreed to bear such fees 



 
 

 

 

 

themselves, plaintiffs may not claim them here. 
 
 Further, once plaintiffs accepted the CCP 998 offers, they incurred no further fees to 
obtain the policy benefits.  Any further fees they incurred thereafter were solely to pursue this 
action for bad faith.  The court has ruled above that plaintiffs’ claim for breach of contract 
lacked merit once plaintiffs were paid the policy benefits in the UIM proceeding. 
 
 Plaintiffs argue that a jury could conclude the fees plaintiffs waived in settling the UIM 
case were those that were the result of plaintiffs’ bodily injury claims.  (Opp. at 9:26.)  The 
Court disagrees that a jury will decide this, or that such a conclusion is legally warranted. The 
interpretation of a contract is a question of law for the court unless the extrinsic evidence is in 
conflict.  (See Oakland-Alameda County Coliseum Authority v. Golden State Warriors, LLC 
(2020) 53 Cal.App.5th 807, 818-819.)     Plaintiffs cite no extrinsic evidence that is in conflict 
on this point so the interpretation of the CCP 998 agreements is solely for the court. 
 

The fees that resulted from the bodily injury claims were those paid to recover the 
initial amounts directly from the underinsured motorist.  The UIM proceeding was not a 
proceeding to recover plaintiffs’ bodily injury damages.  It was a proceeding to recover 
contract benefits measured by the amounts that plaintiffs were legally entitled to recover for 
those bodily injury damages from the underinsured motorist.  The only fees plaintiffs incurred 
to prosecute the UIM proceeding were Brandt-type fees, and they agreed to bear those fees 
when they signed the CCP 998 offers. 
 

Other economic losses - borrowing costs 
 
Protective argues that plaintiffs waived any claim for borrowing costs when they 

settled their UIM claims because plaintiffs could have recovered such costs from the 
underinsured motorist and thus such costs were included in their settlements. 

 
The only borrowing costs that plaintiffs could recover in the UIM proceeding, and thus 

what they waived when they settled that proceeding, were ones they incurred because of 
their bodily injuries.  (See Mustachio, supra, at 365 (“Plaintiff still ignores that what destroyed 
his property was fire, not bad faith. His settlement of the insurance claim covered all of his 
losses caused by the occurrence for which Ohio was obligated to compensate him under the 
terms of its policy.  [Therefore, it included his claim for an increase in the loan interest rate.]).)  
Thus, whether such a waiver occurred depends on whether plaintiffs borrowed the money 
because they were injured in a motor vehicle accident or because Protective breached the 
implied covenant of good faith and fair dealing by delaying in resolving plaintiffs’ claim for 
policy benefits.   
 

Plaintiff Dillon testified that she began borrowing money after her surgery.  (Def’s Ex. 
A, Dillon Depo., at 68:11-69:1.)  While she also testified she had to take out these loans 
because of something that was not taken care of in a timely fashion (i.e., payment of benefits 
under the policy), the timing of the loans belies this.  Her surgery occurred on April 22, 2014.  
She did not even submit a settlement demand until December 2014.  She did not take out the 
loans because of any delay by Protective. 

 
She evidently also used the loans to pay for her surgery.  The surgery was caused by 

the negligence of the underinsured driver, not by Protective, so the loan to pay for the surgery 
was something that was recoverable in the UIM proceeding.   



 
 

 

 

 

 
Finally, Dillon testified that she took out a loan from family and friends for $25,000 “to 

live.”  (Id. at 110:17-111:5.)  The deposition testimony cited does not state when she took out 
this loan and whether she did so due to her original injuries or to delays in the resolution of 
her insurance claim.  Thus, a factual issue remains whether she took out this last loan due to 
the conduct of Protective.  Based on the evidence presented with the motion, the court cannot 
conclude it is undisputed that Dillon incurred no borrowing costs due to Protective’s conduct.   

 
Similarly, plaintiff Gauthier testified that he took out two loans for living expenses.  

(Def’s. Ex. B, Gauthier Depo., at 36:13-37:2.)  Again, the cited testimony does not reveal 
when he took out the loans or whether it was due to his original injuries or to Protective’s 
delays.  Later, he was asked to detail the loans he took out “As a result of the accident all the 
way through.”  (See Id. at 58:1-60:15), Thus, an issue of fact remains as to him too whether 
he incurred borrowing costs due to Protective’s conduct. 
 
   Emotional distress damages 
 
 In a case for tortious breach of the implied covenant of good faith and fair dealing, the 
plaintiff may recover damages for emotional distress, but only if she suffered financial losses.  
(Water v. United Services Automobile Ass’n (1996) 41 Cal.App.4th 1063, 1074.)  Assuming 
this condition is met, the plaintiff may recover for things such as loss of the peace of mind that 
purchase of the insurance contract was meant to ensure or loss of personal esteem from 
accusations that she is making a false claim.  (See Crisci v. Security Ins. Co. (1967) 66 
Cal.2d 425, 434; Mustachio, supra.) 
 
 Plaintiffs have submitted evidence of these types of emotional distress and Protective 
has failed to establish they suffered no financial losses.  Therefore, the court cannot conclude 
that emotional distress damages are non-recoverable as a matter of law. 
 

C. Punitive damages 
 

Punitive damages are recoverable in insurance bad faith case if the insurer commits 
the bad faith with oppression, fraud, or malice.  The plaintiff must prove oppression, fraud, or 
malice by clear and convincing evidence at trial. (CC § 3294).  Thus, that standard must be 
considered in determining what is necessary to raise a triable issue of fact for purposes of 
summary judgment.  (See Stewart v. Truck Ins. Exchange (1993) 17 Cal.App.4th 468, 481-
482 (judge must view the evidence presented “through the prism of the substantive clear and 
convincing evidentiary burden”).)  Further, just as only an unreasonable and not a merely 
negligent withholding of benefits constitutes bad faith, something more is also required to 
recover punitive damages than to establish bad faith – something of a “different dimension.”  
(Shade Foods, Inc. v. Innovative Products Sales & Marketing, Inc. (2000) 78 Cal.App.4th 847, 
890.)   

 
Courts in various cases have disallowed punitive awards even as bad faith claims 

survived.  (See, e.g., Beck v. State Farm Mut. Auto. Ins. Co. (1976) 54 Cal.App.3d 347 (court 
held there was sufficient evidence to support jury’s finding of bad faith, but insufficient 
evidence to support award of punitive damages); Tomaselli v. Transamerica Ins. Co. (1994) 
25 Cal.App.4th 1269, 1288 (same).) 

 
Here, plaintiff’s liability theories are too limited and tenuous to raise a triable issue of 



 
 

 

 

 

fact regarding punitive damages. (See Stewart, supra (court concluded plaintiff’s evidence 
would not have supported a verdict that the insurer intended to injure the plaintiff or acted 
despicably; “While Truck's investigation could possibly have been pursued with more vigor, it 
was nonetheless pursued, not ignored”; Shade, supra, (“A record that presents a close case 
with regard to the sufficiency of the evidence of bad faith will inevitably provide a tenuous 
basis for supporting an award of punitive damage . . .”).) 
 
Protective’s Objections filed 4/8/22 
 
 The court rules on only those objections that it deems material to its disposition of the 
motion.  (CCP § 437c (q).) 
 
 28 – Sustained as to the portion of the letter that discusses what occurred during the 
mediation, and, particularly, the conduct of Ms. Schouten. 
 

 

  
    

3. 9:00 AM CASE NUMBER:  MSC19-00078 
CASE NAME:  ALLEN VS. DESOTO 
 MOTION  BIFURCATE TRIAL OF LIABILITY & DAMAGES+0003-0004+ 
*TENTATIVE RULING:* 
 
 It is within the discretion of the court to bifurcate issues or order separate trials of 
actions, such as for breach of contract and bad faith, and to determine the order in which 
those issues are to be decided. Code of Civil Procedure section 598. (See Omaha Indemnity 
Co. v. Superior Court (1989) 209 Cal. App. 3d 1266, 1271; Ahmed v. Peterson (1986) 186 
Cal. App. 3d 374, 377]; California State Auto. Assn. Inter-Ins. Bureau v. Superior Court, 
supra, 184 Cal. App. 3d 1428, 1433.) CA(2g) (2g) What issues and/or causes of action should 
be bifurcated, the order in which they should be tried, and whether separate juries are 
necessary, are matter to be addressed by the superior court and the parties.  Given the 
nature and extent of Plaintiff’s medical treatment, and a consideration of the facts presented 
by counsel for both the Defendant and the Plaintiff, the court finds it would be a more efficient 
use of the court’s resources to try the liability phase first.  The motion to bifurcate is granted. 
 

 

 
    

4. 9:00 AM CASE NUMBER:  MSC19-01498 
CASE NAME:  FORD VS BUDDE, ET AL. 
 MOTION  FILE A SECOND AMENDED COMPLAINT+0001+ 
*TENTATIVE RULING:* 
 
The court’s records show that this case is stayed as to all parties, pending completion of the 
arbitration that was ordered between plaintiff and several of the parties.  Therefore, the 
Motion for Leave to file a Second Amended Complaint is dropped from the calendar.  Plaintiff 
may contact the court to put the motion back on calendar once the arbitration is completed.   
 
The parties shall report on the status of the arbitration at the next Case Management 
Conference, which the court previously set for November 8, 2022, at 8:30 a.m. 
 

 



 
 

 

 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC19-01908 
CASE NAME:  SINGH VS. KAUR 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
No proof of service has been filed with the Court.  Counsel John S. Richards is ordered to 
appear and file his proof of service with the court prior to the hearing. 
 

 

  
    

6. 9:00 AM CASE NUMBER:  MSC20-00263 
CASE NAME:  SHEIK VS SHOCRON 
 *HEARING ON MOTION IN RE:  TO TAX COSTS SOUGHT BY DEFENDANT JOSEPH SHOCRON 
*TENTATIVE RULING:* 
 
 California Code of Civil Procedure section 998 is a cost-shifting statute which 
encourages the settlement of actions, by penalizing parties who fail to accept reasonable 
pretrial settlement offers. A plaintiff who refuses a reasonable pretrial settlement offer and 
subsequently fails to obtain a “more favorable judgment” is penalized by a loss of prevailing 
party costs and an award of costs in the defendant’s favor. Heritage Engineering 
Construction, Inc. v. City of Industry (1998), 65 Cal. App. 4th 1435. Plaintiff rejected 
Defendant’s two 998 offers to compromise which were extended by Defendant on July 15, 
2021 and February 1, 2022.   
 Defendant sought certain disallowable costs in his motion, but, in his reply revised his 
demand for costs.  The following costs were incurred after the July 15, 2021 section 998 offer 
expired; Deposition costs of $906.03, $390.00 process server fees, $1,627.81 court reporter 
fees, $1,170.54 exhibits, $10,628.75 for the cost of experts which were incurred after the 998 
offer expired.  The court finds reasonable a total award of $29,373.13 costs incurred by 
Defendant.  Motion to tax costs is denied. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSC20-00263 
CASE NAME:  SHEIK VS SHOCRON 
 *HEARING ON MOTION IN RE:  TO TAX PLAINTIFF'S COSTS 
*TENTATIVE RULING:* 
 
 Code of Civil Procedure section 998(c)(1) states, “If an offer made by a defendant is 
not accepted and the plaintiff fails to obtain a more favorable judgment or award, the plaintiff 
shall not recover his or her postoffer costs and shall pay the defendant’s costs from the time 
of the offer.  Code of Civil Procedure 1033(a) further provides “Costs or any portion of 
claimed costs shall be as determined by the court in its discretion in a case other than a 
limited civil case in accordance with Section 1034 where the prevailing party recovers a 
judgment that could have been rendered in a limited civil case.”  
 Plaintiff rejected Defendant’s two 998 offers to compromise which were extended by 
Defendant on July 15, 2021 and February 1, 2022.  Moreover, the unanimous jury’s award of 
$7,633.20 reflects the limited character of this lawsuit.   Defendant’s motion to tax costs is 



 
 

 

 

 

granted in part.  Plaintiff’s filing and motion fees of $754.00, jury fees of $150.00, and 
deposition costs of $573.00 are awarded for a total of $1477.40 in costs to Plaintiff. 

 

  
    

8. 9:00 AM CASE NUMBER:  MSC20-01718 
CASE NAME:  CARTER VS LEE 
 *HEARING ON MOTION IN RE:  ORDER VACATING & SETTING ASIDE DEFAULT (& DEFAULT 
JUDGMENT) 
*TENTATIVE RULING:* 
 
 The motion to vacate and set aside default judgment is granted.  The court received a 
late opposition on May 3, 2022.  The court has exercised its discretion and considered the 
late-filed opposition.   
 Both parties are self-represented.  At the case management conference on Friday, 
March 25, 2022, the court reminded defendant to file his responsive pleading to the 
complaint.  Defendant agreed and attempted to do so the following court day (March 28, 
2022), but Plaintiff and Defendant both came to court on March 28.  The Plaintiff got to the 
courthouse first.  Defendant arrived at the courthouse at 8:20 a.m., was called to the window 
at 9:15 a.m. and attempted to file a general denial.  The clerk rejected the pleading because 
the default had been taken. Defendant immediately filed this motion on April 1, 2022. 
 Defendant has explained his lack of prompt response to the complaint by stating that 
he was “incapacitated with the daunting and stressful task” of full-time caregiving for his 
invalid 85 year-old mother. 
 "[A] party seeking relief under section 473 from a judgment, order or other proceeding 
has the double burden of showing (1) diligence in making the motion after discovering its own 
mistake, and (2) a satisfactory excuse for the occurrence of that mistake. [Citation.] The court 
must generally consider the facts and circumstances of a case to determine whether the party 
was diligent in seeking relief [citation], and whether the reasons given for the party's mistake 
are satisfactory." Billings v. Health Plan of America (1990) 225 Cal. App. 3d 250, 255. 
 Considering the particular facts of the defendant’s circumstances, it is clear he was 
diligent in attempting to file his response once he understood it needed to be filed.  Moreover, 
he was diligent in making his motion for relief.  Finally, a satisfactory excuse has been 
provided for the occurrence of the mistake. 
 "While there is no requirement that advance notice be given of an application for the 
entry of an adversary's default [citation] . . . . the law looks with disfavor upon the advantage 
taken by one party when the other party is guilty of excusable neglect." Pearson v. 
Continental Airlines (1970) 11 Cal. App. 3d 613, 619 (See also Bellm v. Bellia (1984) 150 Cal. 
App. 3d 1036, 1038.  [by taking default without giving notice to opposing counsel representing 
party in related case, counsel accepts the risk that the trial court will grant relief from the 
default].) 
 Although Plaintiff is representing himself, the same principle holds true here.  Entering 
a default is not a gambit to be exercised, it is an alternative provided when a defendant has 
demonstrated that they cannot or will not file their responsive pleading.  From the facts above, 
it is clear that Defendant was seeking to immediately respond to the court’s admonition.  
 "It is well settled that appellate courts have always been and are favorably disposed 
toward orders excusing defaults and permitting controversies to be adjudicated upon their 
merits.”  Outdoor Imports, Inc. v. Stanoff, 7 Cal.App.3d 518, 522. There is a strong policy in 
favor of allowing cases to be decided on their merits. In re Marriage of Coffin (1976) 63 Cal. 
App. 3d 139, 148.  This case, too, should be decided on its merits. 



 
 

 

 

 

 Although the motion to vacate the default was not accompanied by an answer (Code 
of Civil Procedure 473(b)), this defect can be remedied by the Defendant. Parties are ordered 
to appear and Defendant is ordered to bring the general denial (with two photocopies) he 
attempted to file on March 28 with him to the hearing. 
 

 

  
    

9. 9:00 AM CASE NUMBER:  MSC21-00093 
CASE NAME:  SHRYACK VS WHITWORTH 
 HEARING ON PETITION IN RE:  APPROVAL LOF COMPROMISE OF CLAIM+0001+ 
*TENTATIVE RULING:* 
 
Parties and counsel are ordered to appear.  Petition for approval of compromise of claim is 
approved.  Pearson v. Sup. Ct. (Nicholson) (2012) Cal. App. 4th 133, 1337-1338. 

 
 

 
    

10. 9:00 AM CASE NUMBER:  MSC21-01368 
CASE NAME:  GLENN VS. CHEVRON 
 MOTION  DISMISS FOR FORUM NONCONVENIENS+0002-0003+ 
*TENTATIVE RULING:* 
 

Defendants Chevron Corporation and Chevron U.S.A., Inc.’s motion to dismiss is 
denied without prejudice.  

 
Plaintiff was injured while working at a Chevron facility in Utah. Defendants argue that 

Utah, not California, is the proper forum for this case.  
 
“In determining whether to grant a motion based on forum non conveniens, a court 

must first determine whether the alternate forum is a ‘suitable’ place for trial. If it is, the next 
step is to consider the private interests of the litigants and the interests of the public in 
retaining the action for trial in California. …[Citation.]” (Stangvik v. Shiley Inc. (1991) 54 
Cal.3d 744, 751.) “On a motion for forum non conveniens, the defendant, as the moving 
party, bears the burden of proof.” (Ibid.) The ultimate question is whether the balancing of 
the Stangvik factors shows that California is a seriously inconvenient forum. (Ford Motor Co. 
v. Insurance Co. of North America (1995) 35 Cal.App.4th 604, 611; Morris v. AGFA 
Corp. (2006) 144 Cal.App.4th 1452, 1464.)  

 
Here, Chevron USA admits that it is subject to personal jurisdiction in Utah and 

Chevron Corp. agrees to Utah jurisdiction for the purposes of this motion. (Defendants’ 
memorandum p.4.) The complaint alleges that Plaintiff was injured on April 21, 2021. (FAC 
¶15-16.) Utah has a four-year statute of limitations. (Defendants’ RJN B: Title 78, 78B-2-307 
of the Utah Code.) Thus, Plaintiff’s claim would not be barred by the Utah statute of 
limitations. Defendants have shown that Utah is a suitable place for trial. 

 
 “[T]here is ‘ordinarily a strong presumption in favor of the plaintiff's choice of forum’ 

[Citation], but…a foreign plaintiff's choice deserves less deference than the choice of a 
resident.” (Stangvik, supra, 54 Cal.3d at 753 [discussing an international plaintiff’s decision to 



 
 

 

 

 

sue in California].) “[I]t remains the case in this state that the plaintiff's choice of forum is 
entitled to great weight even though the plaintiff is a nonresident.” (Ford Motor Co., supra, 35 
Cal.App.4th 604, 610; see also, National Football League v. Fireman's Fund Ins. Co. (2013) 
216 Cal.App.4th 902, 929 [“a resident of one of our sister states who files suit in California is 
entitled to due deference under the circumstances presented, not a strong presumption, in 
favor of its choice of forum”].) Here, Plaintiff is a resident of Texas (FAC ¶7). Thus, while 
Plaintiff’s forum choice is entitled to less deference than the choice of a California resident, 
this Court still gives weight to Plaintiff’s choice.  

 
A “Defendant's residence is also a factor to be considered in the balance of 

convenience. If a corporation is the defendant, the state of its incorporation and the place 
where its principal place of business is located is presumptively a convenient forum. 
[Citation.]” (Stangvik, supra, 54 Cal.3d at 755; see also, National Football League, supra, 216 
Cal.App.4th at 917.)  Here, both Defendants have their headquarters in California.  

 
The Court must consider the private interest of the litigants and the interests of the 

public in retaining the action for trial.  “The private interest factors are those that make trial 
and the enforceability of the ensuing judgment expeditious and relatively inexpensive, such 
as the ease of access to sources of proof, the cost of obtaining attendance of witnesses, and 
the availability of compulsory process for attendance of unwilling witnesses. The public 
interest factors include avoidance of overburdening local courts with congested calendars, 
protecting the interests of potential jurors so that they are not called upon to decide cases in 
which the local community has little concern, and weighing the competing interests of 
California and the alternate jurisdiction in the litigation.  [Citations.]” (Stangvik, supra, 54 
Cal.3d at 751.) 

 
As to the private interest factors, Defendants offer no evidence beyond allegations in 

the complaint that the injury occurred in Utah.  There is a reasonable assumption that the 
vessel where Plaintiff was injured is likely still located in Utah and that the parties’ experts 
may need to travel to Utah to investigate the site of the injury. Beyond that, there has been no 
showing that the potential witnesses who were located in Utah in April 2021 are still in Utah. 
Nor has there been a showing that the individuals involved in decisions at the Utah plant, 
such as safety protocols, are located in Utah, as opposed to Chevrons’ headquarters in 
California. It seems likely that there will be some witnesses in Utah, but there is no evidence 
on how many witnesses are located in Utah. In addition, most of Plaintiff’s treating doctors are 
located in Texas and that will require out-of-state depositions whether the trial is held here or 
in Utah.  

 
Assuming that there are some important witnesses in Utah, the parties are capable of 

arranging for out-of-state depositions. The cost of taking out-of-state depositions can be 
reduced by taking depositions by remote video, which has become a common practice in the 
past few years.  

 
The lack of evidence presented for this motion distinguishes this case from ones 

where California was found to be an inconvenient forum. (See, e.g. Morris v. AGFA 
Corp. (2006) 144 Cal.App.4th 1452, 1457-58 [The defendants provided interrogatory 
responses that identified approximately 100 medical providers and 93 coworkers, supervisors 
and individuals with relevant knowledge. The vast majority of these individuals were Texas 
residents.].) Similarly, in Rinauro v. Honda Motor Co. (1995) 31 Cal.App.4th 506 there were 
multiple witness declarations where it appears the witnesses stated that they lived outside of 



 
 

 

 

 

California.  
 
If Plaintiff obtains a judgment in this case, it will be easiest to enforce it against the 

Defendants in California. Whereas if Plaintiff obtained a judgment in Utah he would likely 
have to file a new action in California to enforce that judgment here.  

 
Considering all the private factors together, the Court finds that the private factors 

weigh in favor of keeping this case in California.  
 
 The public interest factors include avoidance of overburdening local courts with 

congested calendars, protecting the interests of potential jurors so that they are not called 
upon to decide cases in which the local community has little concern, and weighing the 
competing interests of California and the alternate jurisdiction in the litigation. Courts in Utah, 
as in California, are likely to have busy dockets. California has an interest in regulating 
corporations incorporated in this state. Utah, however, has an interest in worker safety at 
facilities located in Utah. Overall, the public interest factors do not weight heavily for or 
against hearing this case in California. As such, the public factors do not convince the Court 
that California is an inconvenient forum.  

 
Defendants’ request for judicial notice is granted as to Exhibit B. The request for 

judicial notice of the complaint is this case (exhibit A) is denied as unnecessary.  
 

 

  
    

11. 9:00 AM CASE NUMBER:  MSC21-01994 
CASE NAME:  BROADWAY ADVANCE VS CREDIT NOW 
 MOTION  SET ASIDE DEFAULT/DEFAULT JUDGMENT, STOP COLLECTIO+0003+ 
*TENTATIVE RULING:* 
 

Defendant Edwin Heath’s motion is granted. The Court sets aside the default and 
default judgment and quashes service of summons as to Edwin Heath.  

 
Plaintiff filed proofs of service showing that Heath (and co-defendant Credit Now) 

were served by substitute service on October 5, 2021. A default was entered against Heath 
on December 10, 2021. A default judgment was entered on December 14, 2021. Heath filed 
this motion on March 2, 2022, arguing that service was improper. This motion is based on 
Code of Civil Procedures sections 418.10, 473(d) and 473.5. The motion also includes 
section 473(b), but the Court found it unnecessary to consider that subsection.  

 
Where there has been proper service of summons, but lack of actual notice, section 

473.5 applies. “Discretionary relief based upon a lack of actual notice under section 
473.5 empowers a court to grant relief from a default judgment where a valid service of 
summons has not resulted in actual notice to a party in time to defend the action. [Citation.] A 
party seeking relief under section 473.5 must provide an affidavit showing under oath that his 
or her lack of actual notice in time to defend was not caused by inexcusable neglect or 
avoidance of service. [Citation.]” (Anastos v. Lee (2004) 118 Cal.App.4th 1314, 1319.) 

 
Where there has not been proper service of summons, section 473(d) applies. “Under 

section 473, subdivision (d), the court may set aside a default judgment which is valid on its 
face, but void, as a matter of law, due to improper service. [Citation.]” (Ellard v. 



 
 

 

 

 

Conway (2001) 94 Cal.App.4th 540, 544.) A motion to set aside a void judgment based on 
invalid service can include a motion to quash service of summons as was done in this case.  

 
The proof of service of summons on Heath shows that substitute service occurred on 

October 5, 2021 at 12:18p.m. at 3527 Mount Diablo Blvd, STE 209, Lafayette, CA. The proof 
of service states that the papers were left with “Chris Chilimidos”. The declaration re diligence 
attached to the proof of service shows that the process server attempted service at the Mount 
Diablo location on October 3, 2021 (a Sunday) at 7:50 a.m. and again at 1:56 and 1:57p.m. 
Each time there was no answer. Then on October 5, 2021 at 12:18p.m. the process server 
noted the following “Confirmed holder of UPS Store box 209. Chris Chilimidos UPS Store 
employee.” 

 
Here, the proof of service shows that Heath was served by substitute service at a UPS 

store. When a person cannot “with reasonable diligence” be personally served then substitute 
service is permitted. (Code Civ. Proc., § 415.20(b).) Such service is occurs by “leaving a copy 
of the summons and complaint at the person’s dwelling house, usual place of abode, usual 
place of business, or usual mailing address… in the presence of…a person apparently in 
charge… .” (Code Civ. Proc., § 415.20(b).) 

 
In support of his motion, Heath declares that he did not learn of this lawsuit until 

February 17, 2022 when he received a subpoena from Plaintiff. (Heath dec. ¶3.) Heath does 
not own Credit Now (the co-defendant) and does not have bank accounts on behalf of Credit 
Now. (Heath dec. ¶7.) Heath also declares that he has never received any mail at 3527 
Mount Diablo Blvd and does not have a box there. He also declares that he only receives mail 
at his home address located on Cereda Lane. (Heath dec. ¶8.) The store manager of the 
UPS Store at 3527 Mount Diablo Blvd confirms that there is no record of Heath in the store’s 
computer and that box 209 is held by a person of another name and that person has held the 
box since March 30, 2021. (Allen dec. ¶¶ 3-4.) Finally, Heath’s attorney includes a declaration 
where he sent Plaintiff’s attorney a copy of Heath’s driver’s license that lists his address on 
Cereda Lane. (Sloane decl. ¶7 and ex. 2.) (These declarations refer to box 209 as a “P.O. 
Box”, which appears to be an error as the box was a private mailbox and not a post office 
box.)  

 
In opposition, Plaintiff provides some evidence that Heath was connected to 3527 

Mount Diablo Blvd. In 2017, a corporate filing for Brook Street Holdings lists Heath as its 
manager and the address for both Heath and the LLC is listed 3527 Mount Diablo Blvd. box 
209. (Velen dec. ex. ¶5.) Co-Defendant Credit Now has a bank account with Chase that lists 
its address as 3527 Mount Diablo Blvd. box 209. (Velen dec. ex. ¶6.) A prelawsuit letter was 
sent to Credit Now and Heath at both the 3527 Mount Diablo Blvd. address and the Cereda 
address. (Velen dec. ex. 3.) None of the items mailed to the 3527 Mount Diablo Blvd. address 
were returned. (Velen dec. ¶15.) There is no information on UPS’s policy regarding mail 
addressed to someone no listed on the box and thus, the failure to return items mailed to 
Heath at the UPS store does not mean that he received them. The loan document at issue in 
this case lists Credit Now and Heath at the 3527 Mount Diablo Blvd address. (Velen dec. ex. 
¶4) Yet, Heath states that he told Broadway the loan was a fraud. (Heath dec. ¶4.) Finally, the 
opposition argues that box 209 is held by Victor Gess and he is linked to Heath and Credit 
Now, yet no evidence shows that Gess could accept service on behalf of Heath.  

 
Defendant Heath’s evidence is sufficient to show that he did not receive actual notice 

of this lawsuit through no fault of his own and therefore, the motion is granted under section 



 
 

 

 

 

473.5.  
 
In addition, the evidence shows that substitute service was not valid. First, the 

evidence shows that Heath was not the person listed as owning box 209 at 3527 Mount 
Diablo Blvd. from March 30, 2021 to the February 28, 2022. (Allen dec.) Thus, the evidence 
does not show that Heath can be served at 3527 Mount Diablo Blvd. Plaintiff had Heath’s 
home address and mailed him a prelawsuit demand letter to his home address. Thus, Plaintiff 
could have easily attempted service on Heath’s home address. The Court also questions 
whether service attempts only at a UPS Store, when a second address was known, 
constitutes reasonable diligence in attempting to personally serve Heath. The Court finds that 
substitute service on Heath was invalid. Thus, the default and default judgment entered 
against Heath are set aside a void pursuant to section 473(d) and the Court grants the motion 
to quash service of summons as to Heath pursuant to section 418.10. 

 
Heath’s request for judicial notice is denied as that document is already part of the 

Court’s file. 
 

 

  
    

12. 9:00 AM CASE NUMBER:  MSC22-00064 
CASE NAME:  HADS INC VS. JENKINS 
 HEARING ON DEMURRER TO:  000100+0002-0003+ 
*TENTATIVE RULING:* 
 
Defendant’s demurrer to the Complaint is continued by the Court to June 9, 2022 at 9:00 for 
Defendant to serve the Plaintiff and provide proof of service to the Court.   
 

 

  
    

13. 9:00 AM CASE NUMBER:  MSN22-0158 
CASE NAME:  MARTELL VS DMV 
 HEARING ON PETITION IN RE:  FOR WRIT OF MANDATE FROM THE SUSPENSION OF PETITIONER'S 
CALIFORNIA DRIVER'S LICENSE; CERTIFIED RECORD 
*TENTATIVE RULING:* 
 
Before the Court is Petitioner Duncan Lloyd Martell’s(“Petitioner”) Petition for Writ of Mandate 

from the Suspension of Petitioner’s California Driver’s License (“Writ of Mandate”) to vacate 

Respondent Department of Motor Vehicle’s (“Respondent” or “DMV”) order of suspension.  

For the following reasons, Petitioner’s Writ of Mandate denied. Petitioner’s request for 

payment of attorney’s fees pursuant to Government Code §800 is also denied. 

Statement of Facts: 

On September 3, 2020, Petitioner was convicted of violating Vehicle Code §23152 (b) for 

driving with a blood alcohol content of .08 or more. (Suppl. Points and Authorities in Support 

of Petition for Writ of Mandate, Ex. C at p.2 (hereinafter “Ex. C”).) This conviction was 

Petitioner’s third qualifying conviction within 10 years. (Ibid.)  

Following the conviction, DMV issued an Order of Revocation notifying Petitioner that his 



 
 

 

 

 

“privilege to operate a motor vehicle [was] revoked effective September 3, 2020.” (Id. at p. 

15.) The Order of Revocation provided notice as to how Petitioner could have his driving 

privileges reinstated. (Ibid.) On March 10, 2021, DMV sent Petitioner a Notice of Restriction 

reinstating his driving privileges effective March 3, 2021, under certain conditions. (Id. at p. 

10.) The Notice of Restriction specifically informed Petitioner that if “DMV receives notification 

from the DUI program that you have failed to comply with the program requirements, DMV 

shall immediately terminate your restriction and suspend your driving privilege per VC 

§13353.75(a)(1)C).” (Ibid.)  

On October 25, 2021, DMV sent Petitioner an Order of Suspension indicating Petitioner’s 

driving privileges were suspended effective October 29, 2021, “because the Department of 

Motor Vehicles (DMV) has been notified that you failed to comply with the terms of the driving 

under the influence (DUI) program.” (Id. at p.9.)  

On January 27, 2022 filed his Writ of Mandate from the Suspension of Petitioner’s California 

Driver’s License.  

Standard of Review: 

Vehicle Code §13559(a) vests jurisdiction in the “court of competent jurisdiction in the 

person’s county of residence” to review DMV’s decisions. In order to obtain judicial review of 

such a decision a party should institute a proceeding for writ of mandate. (Bodinson Mfg. v. 

California Emp. Com. (1941) 17 Cal.2d 321, 328-29.)  

“Judicial review of most public agency decisions is obtained by a proceeding for a writ of 

ordinary or administrative mandate.” (McGill v. Regents of University of California (1996) 44 

Cal.App.4th 1776, 1785 (citing Code of Civil Procedure (“CCP”) §§1085, 1094.5)) “The 

applicable type of mandate is determined by the nature of the administrative action or 

decision.” (Ibid.) Usually, quasi-legislative acts are reviewed by ordinary mandate [CCP 

§1085] and quasi-judicial acts are reviewed by administrative mandate [CCP §1094.5].” (Ibid.) 

However, administrative mandate pursuant to CCP §1094.5 is only available if the decision 

“resulted from a ‘proceeding in which by law: 1) a hearing is required to be given, 2) evidence 

is required to be taken, and 3) discretion in the determination of facts is vested in the agency.” 

(Weary v. Civil Service Com. (1983) 140 Cal.App.3d 189, 195.) “[O]rdinary mandate is used 

to review adjudicatory actions or decisions when the agency was not required to hold an 

evidentiary hearing.” (Bunnett v Regent of University of California (1995) 35 Cal.App.4th 843, 

848.)  

Here, Petitioner was not entitled to a hearing related to DMV’s automatic suspension of his 

license. (Veh. Code §14101.) Thus, the DMV’s decision is reviewed by ordinary [CCP §1085], 

not administrative [CCP §1094.5], mandate. Such review is limited to an examination of the 

proceedings to determine whether the actions of the DMV have “been arbitrary, capricious, or 

entirely lacking in evidentiary support, or whether it has failed to give the notices and follow 

the procedures required by law.” (Heist v. County of Colusa (1984) 163 Cal.App.3d 841, 846 

(citations omitted).)  

Analysis: 

Petitioner does not contest the initial revocation of his license in September, 2020, nor claim 



 
 

 

 

 

that he did not have an opportunity to be heard and that his due process rights were violated 

during the process to initially revoke his license. Instead, Petitioner disputes the propriety of 

the automatic suspension of his license, after reinstatement with restrictions, in October 2021.  

The Order of Revocation sent by the DMV in September 2020 indicated that Petitioner could 

have his driving privilege reinstated if he agreed to, and performed, a number of conditions, 

including proof of completion of a driving under the influence (DUI) program. (Ex. C at p.15.) 

Petitioner agreed to these conditions by seeking and receiving reinstatement of his license.  

The Notice of Restriction DMV sent to Petitioner reinstating his driving privilege outlines the 

terms by which the reinstatement would remain intact. (Ex. C at p. 10.) It specifically states 

that if “DMV receives notification from the DUI program that you have failed to comply with 

the program requirements, DMV shall immediately terminate your restriction and suspend 

your driving privilege per VC §13353.75(a)(1)(C).” (Id.) The Notice is clear that the DMV 

“shall” immediately terminate Petitioner’s restriction and suspend his license directly upon 

receipt of a notification from the DUI class. (Ibid.) No hearing is required, as the DMV’s 

actions are mandated by the Vehicle Code. (Veh. Code §14101(a); §13353.75(a)(1)(C); 

§13352(e).)  

This function by the DMV is purely ministerial and not discretionary. “A ministerial act is one 

that is performed by a public officer ‘without regard to his or her own judgment or opinion 

concerning the propriety of such act.’” (Ellena v. Dept. of Ins. (2014) 230 Cal.App.4th 198, 

205.) “Thus, ‘[w]here a statue or ordinance clearly defines the specific duties or course of 

conduct that a governing body must take, that course of conduct becomes mandatory and 

eliminates any element of discretion.’” (Carrancho v. California Air Resources Board, (2003) 

111 Cal.App.4th 1255, 1267, quoting Great Western Sav. & Loan Assn. v. City of Los 

Angeles (1973) 31 Cal.App.3d 403, 413.))  

“While procedural due process requires reasonable notice and opportunity to be heard before 

the government may deprive a person of a significant property interest, only governmental 

decisions that are adjudicative in nature trigger procedural due process concerns.” 

(Sustainability of Parks, Recycling & Wildlife Legal Defense Fund v. County of Solano Dept. 

of Resource Mgmt. (167 Cal.App.4th 1350, 1359; see also Horn v. County of Ventura (1979) 

24 Cal.3d 605, 612.) Ministerial actions, on the other hand, are “essentially automatic based 

on whether certain fixed standards and objective measurements have been met,” and are 

thus “not within this constitutional realm either.” (Calvert v. County of Yuba (2006) 145 

Cal.App.4th 613, 622-23.)  

Here, Petitioner does not contend that the initial suspension of his license was improper or 

that he was refused due process during that procedure. Instead, he maintains that he should 

have been given an opportunity for a hearing when his restricted license was revoked for 

failure to abide by the terms of the reinstatement. As indicated above, Petitioner had notice 

that his license would be revoked if DMV received notification from the DUI program that he 

failed to comply with their requirements. This procedure is automatic and required by statute. 

(Veh. Code §13353.75(a)(1)(C); §13352(e).) As such, no hearing is required. (Veh. Code 

§14101(a).) There are no due process concerns as Petitioner had notice such actions would 

be taken against him, agreed to those procedures by accepting his restricted license, and 

when the DMV action was automatic, purely ministerial, and did not warrant a hearing per 



 
 

 

 

 

statute. None of the actions by DMV can be considered “arbitrary, capricious, or entirely 

lacking in evidentiary support,” nor has it “failed to give the notices and follow the procedures 

required by law.” Heist v. County of Colusa (1984) 163 Cal.App.3d 841, 846 (citations 

omitted).) 

Although the possession of a valid driver’s license is an important vested right, it does not, 

however, rise to the level of a “fundamental right” for due process purposes. (Belinghieri v. 

Dept. of Motor Vehicles (1983) 33 Cal.3d 392, 397.) As such, the “nature of the private 

interest here is not so great as to require [a departure] ‘from the ordinary principle … that 

something less than an evidentiary hearing is sufficient prior to adverse administrative 

action.’” (Dixon v. Love (1977) 431 U.S. 105, 113 quoting Mathews v. Eldridge (1976) 424 

U.S. 319, 343.) 

Given the above, Petitioner’s writ of mandate is denied.  

As the Court finds that the actions of the DMV were not arbitrary or capricious, Petitioner’s 

request for attorney fees under Government Code §800 is also denied. 

 

 
 

ADD ON 
    

14. 9:01 AM CASE NUMBER:  MSC19-01898 
CASE NAME:  FORTUNAS VS RAPHEL 
 HEARING ON MOTION IN RE: SEALING EXHIBIT A TO THE DECLARATION OF AMRAM 
*TENTATIVE RULING:* 
 
See Line 15.  
 

 

  
    

15. 9:02 AM CASE NUMBER:  MSC19-01898 
CASE NAME:  FORTUNAS VS RAPHEL 
 HEARING ON MOTION IN RE: SEAL 
*TENTATIVE RULING:* 
        
            Plaintiffs’ Motion to Seal Documents in support of Attorneys’ Fees Application is 
denied without prejudice. 
 
 Pursuant to CRC, Rule 2.551, Plaintiff moves for an order sealing Exhibit B to the 
Declaration of Robert M. Paris in support of the Plaintiff’s Reply.  Plaintiffs also filed a motion 
on January 4, 2022 to seal a similar exhibit (Exhibit A) attached to the Declaration of Galia 
Amram. Cal. Rules of Court, Rule 2.550 provides: 

The court may order that a record be filed under seal only if it expressly finds 
facts that establish: 
(1) There exists an overriding interest that overcomes the right of public 
access to the record; 
(2) The overriding interest supports sealing the record; 



 
 

 

 

 

(3) A substantial probability exists that the overriding interest will be prejudiced 
if the record is not sealed; 
(4) The proposed sealing is narrowly tailored; and 
(5) No less restrictive means exist to achieve the overriding interest. 
 

 Plaintiffs argue the documents contain itemized attorney’s fees for the anti-SLAPP 
motion and it is confidential.  Plaintiffs cite to (Los Angeles County Bd. of Supervisors v. 
Superior Court (2016) 2 Cal.5th 282.) Plaintiffs argue their interest in keeping the document 
confidential outweighs the public’s right to access the information.   
 
 Although the motions are not opposed, Plaintiffs have not presented facts showing an 
overriding interest that overcomes the right of public access. A strong presumption exists in 
favor of public access to court records in ordinary civil trials. (In re Marriage of 
Nicholas (2010) 186 Cal.App.4th 1566, 1575.)   Here, Plaintiffs simply concludes the itemized 
fees are confidential.  There are no facts showing Plaintiffs interest in keeping the documents 
confidential will be prejudiced absent sealing.  (See generally NBC Subsidiary (KNBC-TV), 
Inc. v. Superior Court (1999) 20 Cal.4th 1178, 1219.)  
 

 

  

 
    

16. 9:03 AM CASE NUMBER:  MSC19-01898 
CASE NAME:  FORTUNAS VS RAPHEL 
 HEARING ON MOTION IN RE: PLTF’S MOTION FOR ATTORNEY’S FEES 
*TENTATIVE RULING:* 
RECOMMENDATION 

  Plaintiffs’ application for attorney’s fees and costs, pursuant to Code of Civil 
Procedure § 425.16(c) is granted.   Plaintiff shall recover reasonable fees in the amount of 
$93,160.00. 

Background 

 This lawsuit involves the Braddock family estate.  The family intended the sizeable 
fortune, amassed during the lives of Robert C. and Lois Braddock, to go to charity upon the 
deaths of the couple’s two adult children.  To lawfully avoid the potential massive tax 
penalties, which could exceed $100M, the Braddock trust developed a two-step plan to 
assure the estate passed to the charities.  

 The first step was approval of certain trust modifications by the probate court. The 
second step involved transferring the family’s interest in nine entities from one Braddock 
family trust (Marital Trust) to another (Survivor’s Trust).  Plaintiffs allege Defendant/Cross-
Complainant Joseph Raphel is hindering the second step.  Raphel is a co-owner, managing 
general partner, and LLC manager of those nine entities.  He asserts that without his 
approval, some of the transfers would violate the operative agreements for those entities.  
Raphel, et al. filed a cross-complaint on August 27, 2021 

  On December 23, 2021, Plaintiffs/Cross-Defendants’ Special Motion to Strike Portions 
of the Cross-Complaint and Answer was heard in Department 33.  The Court granted the 
motion in part, striking the Sixth Cause of Action in the Cross-Complaint. The motion was 
brought on the ground the cause of action targeted Scribner’s protected activity in petitioning 



 
 

 

 

 

the probate court. Scribner was Co-Trustee of the Braddock Trusts, CEO of Fortunas LCC 
and CEO of the Braddock Family Office.   

 The Sixth Cause of Action alleged an actual dispute had arisen between the parties as 
to whether Scribner “made affirmative misrepresentations to and misled the Probate 
Department of this Court.”  The Court found the only wrong complained of in the Sixth Cause 
of Action was Scribner’s alleged misrepresentations to the Probate Court.  The Court granted 
the motion to strike as the conduct complained of arose from protective activity and Cross-
Complainants were not likely to prevail on the Sixth Cause of Action because of the litigation 
privilege. 

 

Motion 

 “Section 425.16, subdivision (c) makes an award of attorney fees to a defendant, who 
prevails on an anti-SLAPP motion, mandatory.” (Raining Data Corp. v. Barrenechea (2009) 
175 Cal.App.4th 1363, 1375.) In the moving papers, Plaintiffs alleged to have incurred 
$41,979.00 in attorney’s fees through October.  The Court required Plaintiff to file an 
additional declaration detailing the time expended on the motion and hourly rate.   

 On January 4, 2022, Galia Z. Amram, with the law firm of Durie Tangri LLP, one of 
Plaintiffs’ law firms, filed a declaration in support of attorneys’ fees pursuant to CCP § 
425.16(c).  According to Amram’s Declaration, Plaintiffs are represented by four other lawyers 
at Durie Tangri, along with a contract attorney, and two partners at the law firm of Whitney, 
Thompson & Jeffcoach LLP.  (Fees are not requested for the attorneys at Whitney, 
Thompson & Jeffcoach.)  Amram attached, as Exhibit A, a spreadsheet listing the Durie 
Tangri’s attorneys’ time spent on the anti-SLAPP motion and other work they claim is 
inextricably intertwined with the anti-SLAPP motion. Amram declares these attorneys spent 
considerable time litigating these matters.   

    Plaintiffs incurred $204,363.50 in attorneys’ fees connected with the anti-SLAPP.   
Plaintiffs argue that since December 24, 2021, when Amram prepared the first declaration, 
Plaintiffs have incurred an additional $16,284.  The total amount of fees requested is 
$220,647.50.   

 Defendants oppose the motion, noting that Plaintiffs originally requested $41,979 in 
fees and now request nearly five times that amount, with “woefully deficient” documentation.  
Defendants argue the application claims excessive hours, inefficient and duplicative work, 
excessive billing rates for junior associates and paralegals, and seeks nearly $40,000 in fees 
from an unidentified contract attorney.  Defendants argue Plaintiffs should receive no more 
than $20,000 in fees.   

 

Analysis 

 CCP section 425.16 authorizes an award of reasonable attorney fees to the prevailing 
party. “The right of prevailing defendants to recover their reasonable attorney fees 
under section 425.16 adequately compensates them for the expense of responding to a 
baseless lawsuit.” (Robertson v. Rodriguez (1995) 36 Cal.App.4th 347, 362.) “The 
Legislature, however, did not intend recovery of fees and costs as a windfall…. The prevailing 
party is entitled to a reasonable award [citation]; consequently, the trial court need not simply 
award the sum requested. [Citation.] To the contrary, ascertaining the fee amount is left to the 



 
 

 

 

 

trial court's sound discretion. [Citation.]”  (Christian Research Institute v. Alnor (2008) 165 
Cal.App.4th 1315, 1321.) 

 “As the moving party, the prevailing defendant seeking fees and costs ‘bear[s] the 
burden of establishing entitlement to an award and documenting the appropriate hours 
expended and hourly rates.’ [Citation.]” (Christian Research Institute v. Alnor (2008) 165 
Cal.App.4th 1315, 1320.)  “The California Supreme Court has upheld the lodestar method for 
determining the appropriate amount of attorney fees for a prevailing defendant on an anti-
SLAPP motion. (Ketchum, supra, 24 Cal.4th at p. 1136.) Under this method, a court assesses 
attorney fees by first determining the time spent and the reasonable hourly compensation of 
each attorney.” (Mann v. Quality Old Time Service, Inc. (2006) 139 Cal.App.4th 328, 342.) 

 

Time Spent  

 Plaintiffs/Cross-Defendants’ lodestar figure includes 299.2 hours worked by two 
partners, one counsel, two associates, one contract attorney, and one paralegal at Durie 
Tangri.  The total reflects:  (1) 142.8 hours spent preparing the anti-SLAPP motion and 
supporting reply; (b) 96.4 hours spent preparing the Opposition to the Motion to Dismiss or for 
Discovery; (c) 50.4 hours spent preparing for and attending the hearings related to the anti-
SLAPP motion and Motion to Dismiss or for Discovery; and (d) 9.6 hours litigating this fees 
motion through December 24, 2021.The billing rate for the attorneys and paralegal range 
from $435 to $1,050 per hour.    

 Defendants argue the fee request is so inflated and excessive that it constitutes a 
“special circumstance” and reduction is warranted. “‘A fee request that appears unreasonably 
inflated is a special circumstance permitting the trial court to reduce the award or deny one 
altogether.’” [Citation.]”  (Christian Research Institute v. Alnor (2008) 165 Cal.App.4th 1315, 
1322.)  Defendants argue that Plaintiffs’ fee request bears significant similarities to the 
excessive fee request in Alnor.  In Alnor, the prevailing defendant requested over $250,000 in 
attorneys’ fees in an anti-SLAPP motion involving one cause of action for defamation.  The 
defendant submitted a request for over 600 hours of time by five attorneys.  The trial court 
found this anti-SLAPP was not particularly difficult or complex.  The trial court awarded 
counsel $21,300 in attorney fees, based on 25 hours for the motion, 40 hours for the appeal, 
and six hours for the fee motion.  The Appellate Court affirmed the trial court’s attorney fee 
award. 

 Defendants argue that here, similar to Alnor, Plaintiffs’ anti-SLAPP motion targeted 
one cause of action.  The motion required no discovery.  Also, there appears to be significant 
duplication of effort, with five different attorneys, each billing between 35 and 68 hours, plus a 
paralegal billing 21.1 hours.  Defendants argue Plaintiff’s time entries confirm the excessive 
nature of the request, and indicate duplicative and inefficient billing.   

 Defendants argue the 90+ hours on the motion is excessive, and equally excessive 
are the 50+ hours spent on the 6-page Reply, which approximately amounts to $47,000 in 
fees.  Plaintiffs also claim more than 50 hours in connection with preparation for the hearing, 
which lasted less than an hour.  Defendants argue this is not only excessive but reveal 
duplicative and inefficient work. In addition, Plaintiffs claim 9.6 hours litigating this fees motion 
through December 24, 2021, which Defendants argue is puzzling since a fee motion had not 
been filed and the parties were not litigating the motion. Plaintiffs only filed Ms. Amram’s 
declaration, not a motion.   



 
 

 

 

 

 Finally, Defendants argue Plaintiffs’ request should be reduced to reflect the 
inefficiency created by Plaintiff’s choice to retain new counsel. Defendants argue that while 
Plaintiff has a right to counsel of their choice, they have no right to impose the increased cost 
for switching counsel midway through the case.  Plaintiffs hired new counsel, Durie Tangri 
LLP, whose first involvement was to file the anti-SLAPP motion.  Defendants argue that while 
the majority of time entries referenced the anti-SLAPP motion, new counsel would need to 
necessarily spend significant time getting up to speed on the convoluted factual background.   

 In response, Plaintiffs contend their fees are not padded and they are as high as they 
are because of the way Defendants chose to litigate the anti-SLAPP motion.  Plaintiffs argue 
Defendants needlessly multiplied the proceedings by filing a motion to dismiss the anti-
SLAPP motion, which is not permitted, or alternatively for leave to take discovery.  Plaintiffs 
argue these motions are inextricably intertwined with the special motion to strike.  “Work that 
is inextricably intertwined with an anti-SLAPP motion is compensable.”  (Fallay v. San 
Francisco City & Cnty. (N.D.Cal. Mar. 8, 2016, No. C 08-2261 CRB) 2016 U.S.Dist.LEXIS 
29607, at *8.)  Plaintiffs argue the time spent on these motions, about 96.4 hours, was 
reasonable and Defendants does not dispute that in the Opposition.  Plaintiffs also seek fees 
for appearing at the Defendants’ ex parte application to shorten time to hear Raphel’s motion 
to dismiss or for discovery.  The order after the ex parte hearing was not filed, which caused 
further scheduling issues.   

 Plaintiffs argue the circumstances present in Christian Research Institute v. 
Alnor (supra) are not present here.  In Alnor, counsel had “inflated the fee claim with a 
multitude of time entries devoted to matters other than the motion to strike, thereby 
undermining the credibility of counsel's other entries.”  (Christian Research Institute v. 
Alnor (2008) 165 Cal.App.4th 1315, 1325.)  Plaintiffs maintain the time submitted relates to 
the anti-SLAPP and the derivative motions filed by Raphel about the anti-SLAPP motion.  
Therefore, Plaintiffs argue the fees should not be reduced.   

 Next, Plaintiffs argue that they are entitled to “fees incurred in litigating the award of 
attorney’s fees.  “[A]n award of fees may include not only the fees incurred with respect to the 
underlying claim, but also the fees incurred in enforcing the right to mandatory fees 
under Code of Civil Procedure section 425.16.”  (Ketchum v. Moses (2001) 24 Cal.4th 1122, 
1141.)  Plaintiffs argue that since December 24, 2021, when Amram prepared the first 
declaration, Plaintiffs have incurred an additional $16,284 in preparing that declaration. 
Plaintiff does not seek additional fees for the Reply.  The total fees requested is $220,647.50.  
Should a hearing be required, Plaintiffs will seek an additional $2,935 for 4 hours preparing 
for and attending the hearing.   

 First, the Court notes that Plaintiffs agreed stipulated to forgoing attorneys’ fees for the 
Reply.  (Robert Paris Decl., Exhibit C.)   

 Secondly, the Court reminds the parties that the anti-SLAPP motion involved one 
cause of action for declaratory relief.  The issue was not terribly complex.  The Court carefully 
reviewed the submitted time records. Plaintiffs chose to have five attorneys assigned to work 
on the motion, each billing 30 to 50 hours. While its Plaintiffs’ choice to employ this many 
attorneys, quite a number of hours were spent on conferencing and emailing among the 
attorneys. It also appears from the billing that the work overlapped and this was not efficient 
or reasonable.   

 The Court finds that for the anti-SLAPP, including preparation for the hearing on the 
anti-SLAPP motion, 80 hours is a reasonable amount of hours for an anti-SLAPP involving 



 
 

 

 

 

one non-complex cause of action. As far at the related motion to dismiss anti-SLAPP and/or 
discovery, the Court finds 20 hours is a reasonable amount of time.  9.6 hours for litigating the 
fees is a reasonable amount of time.  The Court finds reasonable a total of 109.6 hours. 

 

Reasonable Compensation Rate  

 The lodestar calculation begins with a determination of the reasonable hourly rate, i.e., 
the rate “prevailing in the community for similar work.” (PLCM Group, Inc. v. Drexler (2000) 22 
Cal.4th 1084, 1095.)  As discussed above, five attorneys are credited for working on this 
motion.  Their hourly rate ranged from $500 to $1,050. Plaintiffs maintain counsels’ billing 
rates are reasonable and comparable for legal services in the Bay Area.  According to 
Plaintiffs, California courts recently approved rates as high as $800 per hour for associates 
and $1,095 for partners in San Francisco.   

 Defendants complain that rate for junior associates at $610 per hour and the rate for 
the senior paralegal at $435 per hour are unreasonable.  As to the contract attorney, 
Defendants argue that not enough information is given to determine whether the $500 per 
hour rate is reasonable.  However, Defendants do not appear to object to the rates of the 
other attorneys.   

  “‘It is well established that the determination of what constitutes reasonable attorney 
fees is committed to the discretion of the trial court …. [Citations.]” (Altavion, Inc. v. Konica 
Minolta Systems Laboratory, Inc. (2014) 226 Cal.App.4th 26, 71.)  “The value of legal 
services performed in a case is a matter in which the trial court has its own expertise. 
[Citation.] The trial court may make its own determination of the value of the services contrary 
to, or without the necessity for, expert testimony. [Citations.] The trial court makes its 
determination after consideration of a number of factors, including the nature of the litigation, 
its difficulty, the amount involved, the skill required in its handling, the skill employed, the 
attention given, the success or failure, and other circumstances in the case.’ [Citation.]” 
(PLCM Group, Inc. v. Drexler (2000) 22 Cal.4th 1084, 1096.)   The general rule: “The 
reasonable hourly rate is that prevailing in the community for similar work.” (PLCM Group, 
supra, 22 Cal.4th at p. 1095.)  “The relevant “community” is that where the court is located.”  
(Altavion, Inc. v. Konica Minolta Systems Laboratory, Inc. (2014) 226 Cal.App.4th 26, 71.) 

 Considering the difficulty involved in the motion, skill required, and the prevailing 
community rate, the Court has determined, in its discretion, a reasonable rate of service is 
$850 per hour.  The Court calculates the reasonable fees to be $93,1600 (109.6 hours at 
$850 per hour.)   

 

Adjustment to Lodestar Figure 

 “The court next determines whether that lodestar figure should be adjusted based on 
various relevant factors [citation] including a plaintiff's limited success in the litigation 
[citations.]”  (Mann v. Quality Old Time Service, Inc. (2006) 139 Cal.App.4th 328, 342.)     

 Defendant argues that another independent ground for reducing the award is 
Plaintiffs’ motion was only partially successful.  “In determining the lodestar amount, a 
prevailing party generally may not recover for work on causes of action on which the party 
was unsuccessful.” (Mann v. Quality Old Time Service, Inc. (2006) 139 Cal.App.4th 328, 
342.) Accordingly, under Hensley [Hensley v. Eckerhart (1983) 461 U.S. 424, 440] a partially 



 
 

 

 

 

prevailing party is not necessarily entitled to all incurred fees even where the work on the 
successful and unsuccessful claims was overlapping.” 
(Mann v. Quality Old Time Service, Inc. (2006) 139 Cal.App.4th 328, 344.)  The Mann court 
concluded:   

 [A] defendant should not be entitled to obtain as a matter of right his or her 
entire attorney fees incurred on successful and unsuccessful claims merely 
because the attorney work on those claims was overlapping. Instead, the court 
should first determine the lodestar amount for the hours expended on the 
successful claims, and, if the work on the successful and unsuccessful causes 
of action was overlapping, the court should then consider the defendant's 
relative success on the motion in achieving his or her objective, and reduce the 
amount if appropriate. 

This analysis includes factors such as the extent to which the defendant's 
litigation posture was advanced by the motion, whether the same factual 
allegations remain to be litigated, whether discovery and motion practice have 
been narrowed, and the extent to which future litigation expenses and strategy 
were impacted by the motion. 
  

(Mann v. Quality Old Time Service, Inc. (2006) 139 Cal.App.4th 328, 344-345 [42 Cal.Rptr.3d 
607].) 

 Defendants argue Plaintiffs’ anti-SLAPP motion have very limited practical impact.  
The Sixth Cause of Action did not seek any monetary damages, or even impose any liability 
on Plaintiffs. Plaintiffs failed to limit the burden of discovery because the same factual 
allegations subject to the anti-SLAPP remain to be litigated as they appear as affirmative 
defenses Raphel’s Answer to the SAC. Plaintiffs’ motion to strike the allegations from the 
Answer was unsuccessful.  Defendants argue that the award should be reduced by at least 
50% based on the Mann factors. 

 In response, Plaintiffs acknowledged that a “partially prevailing party is not necessarily 
entitled to all incurred fees,” but Plaintiffs argue the Court must “consider the significance of 
the overall relief obtained by the prevailing party in relation to the hours reasonably expended 
on the litigation and whether the expenditure of counsel's time was reasonable in relation to 
the success achieved.”  (Mann v. Quality Old Time Service, Inc. (2006) 139 Cal.App.4th 328, 
344.)  Here, Plaintiffs argue the motion was successful.  The Court only denied as to striking 
the allegations in the Raphel’s Answer.  The lion’s share of time and energy was devoted to 
successfully striking the Sixth Cause of Action.  Any reduction in fees for unsuccessfully 
striking the allegations in the Answer should be minimal. Also, Plaintiffs successfully argued 
that Defendants’ motion to dismiss or for discovery should be denied. 

 Plaintiffs argue successfully striking the Sixth Cause of Action changed the nature and 
character of the lawsuit in a practical way. The Sixth Cause of Action sought declarations that 
would have imposed significant punitive remedies including disassociating Plaintiffs from the 
Entities involved and authorizing vacatur of the Probate Order.   

 The Court has considered these factors and the motion to strike the allegations in the 
Answer accounted for a small portion of the work.  The allegations were the same as the 
allegations in the cross-complaint subject to the special motion strike, which means no 
additional research was required. As time spent of the failing portion of the motion was 



 
 

 

 

 

minimal, no further reduction of hours is warranted.  

 
 

  
    

17. 9:04 AM CASE NUMBER:  MSC20-01538 
CASE NAME:  HELLEN VS BAESA 

 HEARING ON MOTION IN RE: TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
 Gregory S. Walston’s (counsel for Defendant Jeffrey Baesa) unopposed motion to be 
relieved as counsel is granted for the reasons cited in the moving papers.  Counsel to give 
notice to Defendant of court trial set for May 9, 2022 at 9:00 in Department 36. 
 

 

  

 


